
 
 TO:  HONORABLE MAYOR FROM: Planning Commission 
  AND CITY COUNCIL 
   
SUBJECT:  SEE BELOW  DATE: September 25, 2014 
 
              
 
SUBJECT:  FILE NO. GPT14-002.  DIRECTOR-INITIATED GENERAL PLAN TEXT 

AMENDMENT TO MODIFY POLICIES IN THE ENVIRONMENTAL 
LEADERSHIP CHAPTER OF THE ENVISION SAN JOSÉ 2040 
GENERAL PLAN TO REQUIRE THAT PRE-CONSTRUCTION 
SURVEYS FOR MIGRATORY BIRDS BE CONDUCTED FOR CERTAIN 
PROJECTS THAT PROPOSE TO DISTURB TREES  

 
 
RECOMMENDATION 
 
The Planning Commission voted 5-0-2 (Commissioner Kline and Yob absent) to recommend that 
the City Council approve the proposed General Plan Text Amendment to modify the General 
Plan Policy ER-5.2 to require pre-construction surveys for migratory birds for certain projects 
that propose to disturb trees. 
 
 
OUTCOME 
 
Should the City Council approve the General Plan Text Amendment, pre-construction surveys 
for migratory birds will become a standard part of the City’s regulatory framework. 
 
 
BACKGROUND  
 
On September 24, 2014, the Planning Commission held a public hearing to consider the 
proposed General Plan Text Amendment.  The Director of Planning, Building and Code 
Enforcement recommended approval of the General Plan Text Amendment for the reasons stated 
in the attached staff report.  
 
One member of the public, representing the Santa Clara Valley Audubon Society, spoke in 
support of the proposed General Plan Text Amendment. No members of the public spoke in 
opposition.  Commissioner Abelite asked staff whether the proposed Text Amendment covered 
any birds beyond those covered by the Migratory Bird Treaty Act, to which staff answered it did 
not.  A motion was passed 5-0-2 (Commissioner Kline and Yob absent) to recommend that the 
City Council approve the proposed General Plan Text Amendment as recommended by staff. 
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ANALYSIS  
 
A complete analysis of the issues regarding this project is contained in the attached staff report.  
Also attached is correspondence between Planning Staff and the Santa Clara Valley Audubon 
Society and the California Department of Fish and Wildlife. 
 
 
EVALUATION AND FOLLOW-UP  
 
The Planning Department would review these surveys prior to the City’s issuance of a grading 
permit, as is now done through the Mitigation Monitoring and Reporting Program (MMRP) 
process. Implementation will be evaluated for its conformance to the requirements of CEQA, the 
Migratory Bird Treaty Act, and other applicable policies. 
 
 
PUBLIC OUTREACH/INTEREST  
 
Staff has followed Council Policy 6-30: Public Outreach Policy.  A notice of the public hearing 
was distributed to the owners and tenants of all properties located within 500 feet of the project 
site and posted on the City website. The staff report is also posted on the City’s website.  Staff 
has been available to respond to questions from the public. 
 
 
COORDINATION  
 
This project was coordinated with the City Attorney’s Office, the Santa Clara Valley Audubon 
Society and the California Department of Fish and Wildlife. 
 
 
CEQA 
 
Pursuant to Section 15168 of the CEQA Guidelines, the City of San José has determined that the 
proposed General Plan Text Amendment is pursuant to or in furtherance of the Final 
Environmental Impact Report (EIR) for the Envision San José 2040 General Plan, which 
findings were adopted by City Council Resolution No. 76041 on November 1, 2011.   
 
 
 
       /s/ 

HARRY FREITAS, SECRETARY 
       Planning Commission 
 
For questions please contact Steve Piasecki, Interim Planning Official, at 408-535-7893. 
 

Attachments:   Staff Report  
  Email Correspondence 



 P.C. Agenda:  09/10/14 
            Item No.:  7.c. 

             Deferred from 8/27/14 
 

STAFF REPORT 

PLANNING COMMISSION 
 
FILE NO.:  GPT14-002  
 
 
PROJECT DESCRIPTION:   
 
Planning Director initiated General Plan Text Amendment request to modify to the Environmental 
Leadership chapter of the Envision San José 2040 General Plan to require pre-construction surveys for 
migratory birds for certain projects that propose to disturb trees. This amendment would further define the 
idea to “require that development projects incorporate measures to avoid impacts to nesting migratory 
birds” currently found in General Plan Environmental Resources Policy ER-5.2. The proposed text 
amendment would add the following language: 
  
ER-5.2 Require that development projects incorporate measures to avoid impacts to nesting 

migratory birds. This shall include requiring pre-construction surveys for nesting birds 
prior to grading permit issuance for projects that disturb trees and begin construction 
during the nesting season (February 1 and August 31).  Pre-construction surveys for 
nesting birds will be conducted by a qualified biologist within onsite trees as well as all 
trees within 250 feet of the site. The survey will occur within 14 days of the onset of 
construction. If pre-construction surveys locate active nests within or near construction 
zones, these nests, and an approved buffer around them (as determined by a qualified 
biologist), will remain off-limits to construction until the nestling/chicks have fledged and 
are no longer dependent on the nest. 

 
 
LOCATION:  Citywide 
 
 
RECOMMENDATION 
 
Planning staff recommends approval of the General Plan Text Amendment because it will provide greater 
consistency and certainty regarding pre-construction surveys for migratory birds in line with Federal and 
State requirements. Additionally, this Amendment will provide a CEQA streamlining benefit. This 
addition to the General Plan more correctly classifies pre-construction surveys for nesting birds as a 
standard part of the City’s regulatory framework and not a project-specific mitigation measure. 
 
 
BACKGROUND AND ANALYSIS 
 
The Environmental Leadership chapter of the Envision San José 2040 General Plan sets forth 
sustainability goals for San Jose through 2040. San Jose boasts a plethora of environmental resources, 
including more than 350 species of birds in an array of habitats throughout the City.  Policy ER-5 aims to 
protect migratory birds by avoiding direct and indirect injury to the birds and to their nests. This goal and 
its related policies read as follows: 

Environmental Resources Goal ER-5 – Migratory Birds 
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Protect Migratory birds from injury or mortality. 

Environmental Resources Policies – Migratory Birds 

ER-5.1 Avoid implementing activities that result in the loss of active native birds’ 
nests, including both direct loss and indirect loss through abandonment, of 
native birds. Avoidance of activities that could result in impacts to nests 
during the breeding season or maintenance of buffers between such 
activities and active nests would avoid such impacts. 

ER-5.2 Require that development projects incorporate measures to avoid impacts 
to nesting migratory birds. 

 
The proposed text amendment would add specific language to Policy ER-5.2 regarding pre-construction 
surveys for migratory birds, further defining the idea to “require that development projects incorporate 
measures to avoid impacts to nesting migratory birds.”  Development projects in which trees are being 
disturbed during the nesting season (February 1 through August 31) would be required to conduct pre-
construction surveys prior to the City’s issuance of a grading permit, thereby ensuring, to the greatest 
extent possible, the preservation, management, and restoration of migratory bird habitat. The proposed 
text amendment would delineate a standard condition for pre-construction surveys within the General 
Plan, streamline environmental review for the City and eliminate the most common mitigation measure. 
 
“Mitigation measures” are project-specific changes made to lessen environmental impacts from a project. 
In many cases, pre-construction surveys for migratory birds are the sole mitigation measure required of a 
project. For projects that do not include mitigation measures, the City can either process a Negative 
Declaration (which does not require a Mitigation Monitoring and Reporting Program) or an exemption 
under CEQA. 
 
Measures that are a part of the City’s regulatory framework (either in the General Plan, Zoning Ordinance 
or adopted policies) are not project-specific and are not considered mitigation.  The proposed text 
amendment would create specific language to include a permit condition in the development permit. If 
there are cases in which different measures are necessary, more restrictive measures would still be 
incorporated as mitigation. 
 
Pre-construction surveys would be reviewed by staff prior to issuance of grading permit, which is 
consistent with current practice. 
 
In addition, the proposed text amendment is consistent with the Federal Migratory Bird Treaty Act and 
the Santa Clara Valley Habitat Conservation Plan (HCP).  
 
 
Environmental Review 
 
The proposed General Plan Amendment does not propose any construction, demolition, or other activity 
that has the potential to negatively impact the environment. Approval of this amendment will not have a 
significant effect on the environment as it was determined to be consistent with the Envision San Jose 
2040 General Plan Environmental Impact Report (EIR). This EIR was adopted by the City Council on 
November 1, 2011 under Resolution Number 76041. 
 
 



Conclusion
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The subject General Plan Text Amendment is consistent with and further clarifies the policies relating to
minatory birds in the Envision San Josd 2040 General Plan. As stated above, this text amendment will
ensure the protection of migratory bird species and will facilitate efficient environmental review for the
City of San
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